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THE ABUSE OF NEW TRIALS 

IT would seem a truism to state that the object of courts of justice 
is to do justice between the parties. Theoretically, for the pur- 
pose of promoting this object, a revision is allowed of the proceed- 
ings of the court of first instance. This is sometimes had before 
the full court sitting in banc, and sometimes before an appellate 
tribunal. But the experience of every lawyer who has much to do 
with the actual trial of cases and the argument of appeals, is that 
the decision of the appellate tribunal very often turns, not upon the 
merits of the case, but upon questions quite collateral to the merits ; 
and that in many cases new trials are granted when the appellate 
court ought properly to render final judgment upon the merits. 

To the Federal Courts, in equity and admiralty cases these 
remarks do not apply. There an appeal is taken upon the whole 
record. The Appellate Court has jurisdiction to decide the appeal 
upon the merits, and to render final judgment, if it does not affirm 
the decision of the court below. This power is of great advantage 
to litigants. It enables causes to be decided upon the merits, and 
with much less delay than that involved under our present codes of 
procedure in common law cases. The rule of the Federal Courts 
in the latter class of cases has been recently clearly stated by the 
Circuit Court of Appeals for the Eighth Circuit, in Lesser Cotton 
Company v. St. Louis &c. Ry. Company, 1 as follows : 

"But under the record presented by the bill of exceptions this 
court has no power or jurisdiction to consider or determine this 
question in this case. It was not presented to the court below, and 
no ruling was made upon it in that court. Counsel for the plain- 
tiffs presented to the court nine requests for instructions. They 
were all based upon the theory that the issue to be tried was 

1 114 Fed. Rep. 133, 140. 
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whether or not the defendant was guilty of negligence in setting out 
the fire. They contained no request or suggestion that the court 
ought to instruct the jury that they were entitled to recover in the 
absence of negligence, because the defendant had violated the Sun- 
day law. The portion of the charge now challenged was excepted to 
at the close of the trial, but the exception was general, and con- 
tained no statement that this excerpt was erroneous because the 
plaintiffs were entitled to recover on account of a violation of the 
Arkansas statute prohibiting labor on Sunday. Thus it appears that 
the issue of law here urged upon our consideration was not pre- 
sented to, considered, or ruled by, the court below. It is not, there- 
fore, here for our consideration, and we must decline to enter upon 
its discussion. In an action at law, this is a court for the correction 
of the errors of the court below, exclusively. Questions which 
were not presented to nor decided by that court are not open for 
review here, because the trial court cannot be guilty of any error 
in a ruling it has never made, upon an issue to which its attention 
has never been called." 

The rule of decision in most appellate tribunals throughout the 
United States is similar to that which is thus stated by Judge San- 
born. 

The court in effect says: "We do not sit to administer justice, 
we sit to administer the law." And in many cases, summum jus has 
become summa injuria. 

It is a curious fact that at common law the rule originally was 
otherwise. The object of the common law system of pleading was 
to spread the case of the parties upon the record as fully as possible. 
The purpose of the plea, the replication, the rebutter, and all the 
other pleadings was to present upon the record a single issue to be 
decided by the jury. When their verdict was rendered, it disposed 
of the issue of fact which was raised by the pleadings, and then 
judgment was rendered upon the whole record. To use the lan- 
guage of Stephens in that scientific treatise on Pleading that every 
lawyer ought to know : "The Judges are, in contemplation of law, 
bound, before in any case they give judgment, to examine the 
whole record, and then to adjudge either for the plaintiff or defend- 
ant, according to the legal right, as it may on the whole appear." 
(pp. 119, 120.) 

Changes in practice in these respects have not been reforms. 
The experience of every practising lawyer in those states where the 
Code system of pleading prevails, is that upon the actual trial of 
causes, after a great mass of evidence admissible under the plead- 
ings has been presented, the result frequently is that there is one 
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point decisive of the case, and one only, which is finally submitted to 
the jury. This ought to have been made clear before the trial, as 
at common law. But under our ordinary methods of pleading, the 
evidence on this point is so confused with a great mass of other 
evidence, unnecessary for its elucidation, but which is admissible 
under the pleadings, that the verdict of the jury is entitled to much 
less weight than it would have, if the immaterial issues could have 
been eliminated by a more scientific system of pleading. A case 
which the author of this article has recently tried will illustrate his 
meaning. It was tried in New York. The trial consumed three 
days. In the course of this trial, after a good deal of discussion, the 
whole controversy plainly turned upon the single question whether 
the agreement in writing originally made between the parties, had 
been abrogated by a subsequent agreement, or modified only. When 
this issue came to be submitted to the jury, it was so confused with 
a mass of what had become irrelevant matter, that the jury dis- 
agreed. 

The curious student of the common law who has ever looked into 
the Year Books, will find that pleadings originally were oral, and 
that the points in controversy were discussed in the presence of the 
court by counsel, until it was settled whether or not there was any 
material question of fact in the case which ought to be tried before 
a jury. If there was, this and this alone was submitted to the jury 
and their verdict became part of the record. 

When the statute was passed allowing bills of exceptions, and 
when public sentiment seemed to call for a more lax system of 
pleading, the merits of the controversy between the parties ceased to 
appear upon the record, except in so far as they were incorporated 
therein by a bill of exceptions. When they came to appear in this 
form, the appellate courts at an early date abandoned their original 
and proper function of rendering judgment upon the whole record, 
relegated the decision of the questions of fact arising upon this 
record, to the court of first instance, and therefore, instead of decid- 
ing the cause finally upon the writ of error, remanded it for a new 
trial. Out of this English practice the practice in common law 
cases in the United States developed. Our courts, however, have 
become more technical than the English courts of the eighteenth 
century. Anyone who will, for example, examine Burrow's Reports, 
will find that new trials were then granted by the King's Bench 
much less frequently than they now are by most American appellate 
courts. 

When David Dudley Field undertook the reform of the system 
of practice which prevailed in New York, it was his purpose to 
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assimilate as far as possible the practice in common law cases to 
that which had prevailed in equity, so far as the pleadings and the 
powers of the appellate tribunal to pass upon the merits were con- 
cerned. His Code of practice of 1848 abolished the distinction 
between pleading in common law and in equity cases, and laid down 
rules of pleading which were to a great extent those which had 
prevailed in equity. He abolished the common law writ of error, 
and provided that the review of the proceedings in the court of 
first instance should take place by the equity method of appeal. 
The function of an appeal up to that time had always been to 
bring up the whole record, and accordingly the Field Code of Pro- 
cedure of the State of New York provided (section 330) : 

"Upon an appeal from a judgment or order, the Appellate Court 
may reverse, affirm, or modify the judgment or order appealed from 
in the respect mentioned in the notice of appeal, and as to any or 
all of the parties, and may, if necessary or proper, order a new trial." 

When this Code of procedure came to be administered, it was 
unfortunately construed by judges who did not sympathize with 
the codifier. It must be admitted that its provisions were construed 
in a very narrow spirit. The result in the State of New York has 
not been, as Field intended, to apply as far as possible, the rules 
which prevailed in the courts of equity to the trial and disposition 
of common law cases, but to apply to equity cases the rules that had 
prevailed under the modified common law practice to which refer- 
ence has been had. Probably that is true to a large extent in most 
of the states where the Code practice prevails. 

In Astor v. L'Amoreux, 2 the New York Supreme Court had taken 
advantage of the section just quoted, to render final judgment upon 
appeal. Unfortunately the Court of Appeals reversed this reason- 
able judgment, and in spite of the express provision of the Code held 
that all the Superior Court was authorized to do was to order a new 
trial. 

In GriMn v. Marquardt, 3 this decision was followed in an equity 
action, and the Court of Appeals held that the Supreme Court on 
reversing the judgment was bound to grant a new trial "unless it is 
entirely plain, either from the pleadings or from the very nature of 
the controversy, that the party against whom the reversal is pro- 
nounced, cannot prevail in the suit." 

In equity cases, where the trial is before a judge without a jury, 
there can, it seems to the author, be no possible good reason for the 
rule thus adopted. Experience in Federal Courts shows that ample 

2 8 N. Y. 107. 
» 17 N. Y. 28. 
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justice is done to the parties by the method of procedure which pre- 
vails in admiralty and in equity. It is true that in the Federal Courts 
in equity, the testimony is taken before a Master or Commissioner, 
and this no doubt is a disadvantage. But in some of the states 
where equity practice still prevails in the State Courts, as, for 
example, in New Jersey, the issues of the case are tried before a 
Vice Chancellor, the witnesses appear orally before him, and he 
decides the case with the great advantage of haying seen them and 
heard their testimony. This reform Field introduced into the trial 
of equity cases in New York. Experience shows that the granting 
of new trials in such cases is generally a source of injustice. The 
lapse of time obscures the memory of the witnesses who remain. 
It often happens that an important witness has died, and the read- 
ing of his testimony on the first trial is no substitute for the benefit 
which was derived from his personal appearance. It often happens, 
also, that a defendant against whom a judgment has been recovered 
becomes insolvent before the new trial, and the security which he 
gave upon the first appeal has become of no avail, owing to the 
reversal of the first judgment. And beside all these objections, the 
radical objection to the new trial is that both parties have already 
had a hearing; they have been put to the expense of employing 
counsel upon that hearing; the whole machinery of the courts has 
been employed to administer justice between them. What possible 
reason can be given for granting a new trial in such cases? Why 
should not the Appellate Court proceed to render final judgment in 
all cases, subject to the right to move for a re-hearing on the ground 
of newly discovered evidence, or for some similar reason? Such 
motions have always been admissible in courts of equity, and the 
author would not deprive litigants of the right to make applications 
of that sort. In short, he would reverse the rule in Griffin v. Mar- 
quardt, and would never permit a new trial unless it appears affirm- 
atively that the interests of justice demand a rehearing. Nemo 
debet bis vexari pro uno et eadem causa. 

The reason for the disposition of courts to grant new trials in 
cases tried before a jury, probably rests upon the impression that 
under the Constitution of the United States and the Constitutions of 
most of the states, there is some peculiar sacredness in a trial by 
jury. No doubt the right of trial by jury is guaranteed by these 
Constitutions. But where is there any Constitutional guarantee of 
the right to several trials by jury? That right, as has been shown, 
did not exist at common law, with the single exception that when 
the action of ejectment was invented, it was thought that the title 
to real estate was of such sacredness that one ejectment trial should 
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not necessarily be final. This, however, was purely a matter of prac- 
tice. To what extent the old common law on this subject prevails 
in different states, the author is unable to state. But even in its 
origin it was based on considerations that are applicable no longer. 
Under existing conditions of civilization, interests in personal prop- 
erty are as valuable and sacred as those in real estate, and there can 
be no good ground for a distinction at present in the method of 
administering justice respecting them. 

The injustice that attends the present system of granting new trials 
when a judgment is reversed upon appeal, is well stated in a recent 
decision of the Court of Appeals of the State of New York. 4 At 
page 53 the Court says : 

"Moreover, it frequently happens that cases appear and reappear 
in this court, after three or four trials, where the plaintiff on every 
trial has changed his testimony in order to meet the varying for- 
tunes of the case upon appeal. It often happens that his testimony 
upon the second trial is directly contrary to his testimony on the first 
trial, and, when it is apparent that it was done to meet the decision 
on appeal the temptation to hold that the second story was false is 
almost irresistible. Yet, in just such cases this court has held that 
the changes and contradictions in the plaintiff's testimony, the 
motives for the same, and the truth of the last version, is a matter 
for the consideration of the jury. ( Williams v. Del., L. & IV. R. R. 
Co., 155 N. Y. 158.)" 

In this latter case the judgment rendered on the first trial had 
been reversed because the plaintiff in the judgment of the Appellate 
Court had not established his cause of action. It considered that 
the merits of the case were with the defendant. On any just theory 
of judicial administration the Appellate Court should have rendered 
final judgment dismissing the plaintiff's complaint. But it felt 
bound by the existing practice to order a new trial. On this new 
trial the plaintiff changed his testimony so as to meet the objection 
to his recovery stated by the court on the first hearing. The subse- 
quent history of the case can best be stated in the language of the 
Court of Appeals : (p. 161.) 

"In other words the court, believing that the plaintiff had changed 
his testimony falsely, with a view of avoiding the effect of the deci- 
sion of this court, concluded to disregard his testimony on this trial, 
and held that what he testified to on the former trial was true. 

"There can be no doubt but the learned courts below, both at 
Trial and General Term, were actuated in their course by most 
praiseworthy motives, fully believing that they were promoting good 

4 Walters v. Syracuse Rapid Transit R. Co., 178 N. Y. 50 (1904). 
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morals, honesty and justice, but the question is, was their holding in 
accordance with law?" 

In this case it is obvious that the Appellate Court saw that great 
injustice had been done, and that plaintiff was trying to obtain a 
verdict by false swearing ; yet it held that it had no power to correct 
this evil, and that the Trial Judge had erred in holding that he had 
the power to correct it. In short, it held not only that the right of 
trial by jury is sacred, but that the right to successive trials by jury 
is sacred, and that when once a verdict is set aside it should be taken 
as if it had never been. 

In this respect also the equity practice is more reasonable and just. 
When an equity judge orders issues to be tried by a jury, he uses 
the verdict as an aid to his decision, but never is controlled by it in 
opposition to his own sense of justice, and if he considers the ver- 
dict to be erroneous he proceeds to render judgment upon the whole 
record, instead of putting the parties to the delay and expense of a 
new trial before a second jury, no wiser or better than the first. 

The p'ractice that should prevail in such cases is that which 
actually now does prevail in England. The abuses arising from the 
old system were such that Parliament authorized what is now the 
Supreme Court of Judicature to make rules of practice which should 
simplify the administration of justice. That Court has done so. 
When a case is tried before a jury, and a review is sought, the ver- 
dict and a statement of the facts of the case come before the Court 
in banc, and it generally disposes of the case upon the merits, with 
the aid afforded it by the verdict. But on the one hand it does not 
consider that verdict as controlling, nor on the other does it feel, 
bound to grant a new trial, if any error is 'discovered in the course 
of the proceedings, by which that verdict came to be rendered. The 
result is that the trial and decision of cases in England is far more 
prompt than in this country. After the judgment in the court of 
first instance the actual merits of the case are considered by the 
Appellate Court, and judgment is rendered by it upon the merits, 
and not upon a mere consideration of technical errors appearing on 
the record. In short, in England to-day the administration of jus- 
tice on the whole tends to decide cases upon their merits. In the 
United States the administration of justice in common law cases 
tends to decide them very much according to the cleverness with 
which the game has been played in the court below. The lawyer 
who has no case on the merits devotes his attention to playing the 
game in such a way that some reversible error will be committed. 
This is particularly true in criminal cases, and is responsible more 
than any other one cause for the courts which are conducted by 
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Judge Lynch. But in civil cases the evil also is great. The methods 
which prevail in the Supreme Court of Judicature of England, and 
in the Federal Courts sitting in Admiralty and Equity, are well 
worthy the consideration of those American practitioners, consti- 
tuting the majority of the bar, who really desire to reform the evils 
which prevail in the practice of our State Courts, and who have at 
heart the administration of justice between parties litigant with as 
little delay as possible. 

New York. EvERETT P. WHEELER. 



FEDERAL LICENSE OR NATIONAL INCORPORATION 

THE message of President Roosevelt and the Report of Mr. 
Garfield as Commissioner of Corporations, if we are not mis- 
taken, have done, or will do, more than all the discussion of the 
past several years to clear the vision of the people as to what is 
necessary and possible to do in the way of meeting and overcoming 
our industrial and commercial corporation difficulties. 

The President with characteristic vigor says: "When we come 
to deal with great corporations the need for the government to act 
directly is far greater than in the case of labor, because great cor- 
porations can become such only by engaging in interstate commerce, 
and interstate commerce is peculiarly the field of the general gov- 
ernment. It is an absurdity to expect to eliminate the abuses in 
great corporations by state action. * * * The National gov- 
ernment alone can deal adequately with these great corporations. 
* * * Great corporations are necessary. * * * But these 
corporations should be managed with due regard to the interests of 
the public as a whole." 

Mr. Garfield after stating concisely the work of the Bureau of 
Corporations for the year, says: "Under present industrial con- 
ditions, secrecy and dishonesty in promotion, over-capitalization, 
unfair and predatory competition, secrecy of corporate administra- 
tion, and misleading or dishonest financial statements are generally 
recognized as the principal evils. * * * The immediate work 
is, hence, not to prove the existence and difficulties, but to find pos- 
sible remedies for them. * * * The concentration of business 
that has resulted from the use of the corporate form has produced 
entities that are almost equal in power to the state itself; that can 
meet the state on equal terms and influence it accordingly." 
Remedies, he says, must be provided to protect: "(a) rights in 
corporations held by those now unable to protect themselves by 



